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1. Protest against alleged improprieties which are 
apparent on the face of a solicitation must be 
filed prior to bid opening. 

2. The overall determination of the technical 
adequacy of bids is primarily a function of the 
procuring agency. The judgment of the procur- 
ing agency's technicians as to the technical 
adequacy of the bids will generally be accepted 
by G A O .  GAO will only question such determina- 
tions where there is a clear showing by the 
protester of unreasonableness, arbitrariness, 
abuse of discretion or violation of procurement 
statutes or  regulations. 

3 .  Where the solicitation calls for descriptive 
information to show to what the government 
would be binding itself by making an award, a 
blanket statement of compliance by the bidder 
in its noncomplying descriptive information is 
not sufficient to make the bidder's nonrespon- 
sive bid responsive. 

4. A bidder is not allowed to make its 
nonresponsive b i d  responsive after bid opening 
through telephone clarifications because to do 
s o  would be tantamount to permitting the bidder 
t o  submit a new bid,which is not permitted. 

5. The protester has the burden of proving bias o r  
favoritism on the part of the procuring 
agency. Where the written record fails to 
demonstrate bias, the protester's allegations 
are to be regarded as mere speculation. 
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M e c h a n i c a l  E q u i p m e n t  Company, Lnc.  ( M E C O ) ,  p r o t e s t s  t h e  
r e j e c t i o n  o f  i t s  b i d  u n d e r  i n v i t a t i o n  f o r  b i d s  (IFB) 
No. DTMA91-83-B-30029R i s s u e d  by t h e  D e p a r t m e n t  o f  
T r a n s p o r t a t i o n ,  Mari t ime A d m i n i s t r a t i o n  ( D O T ) .  The  I F B  was 
f o r  t h e  p r o c u r e m e n t  of  a m a r i n e  s a l t  wa te r ,  t w o - s t a g e  
d i s t i l l i n g  u n i t  f o r  s h i p b o a r d  u s e .  I n  a d d i t i o n ,  MECO 
r e q u e s t s  t h e  r e c o v e r y  o f  t h e  c o s t  o f  p r e p a r i n g  i t s  b i d .  

MECO c o n t e n d s  t h a t  i t s  b i d  was f u l l y  r e s p o n s i v e  t o  a l l  
t h e  r e q u i r e m e n t s  o f  t h e  I F B  a n d  t h a t  t h e  r e j e c t i o n  o f  i t s  
b i d  was d u e  s o l e l y  t o  f a v o r i t i s m  o n  t h e  p a r t  of t h e  a g e n c y  
t o w a r d  t h e  a w a r d e e .  

For t h e  r e a s o n s  s e t  f o r t h  b e l o w ,  w e  d i s m i s s  M E C O ' s  
p r o t e s t  i n  p a r t  a n d  d e n y  i t  i n  p a r t .  

B a c k g r o u n d  

The  I F B  w a s  i s s u e d  a s  a r e v i s e d  s o l i c i t a t i o n  f o l l o w i n g  
t h e  r e j e c t i o n  o f  a l l  t h e  b i d s  u n d e r  s o l i c i t a t i o n  
No. DTMA91-83-B-30029, w h i c h  h a d  b e e n  i s s u e d  f o r  t h e  same 
d i s t i l l i n g  p l a n t .  The  IFB s p e c i f i e d  t h a t  b i d d e r s  were 
r e q u i r e d  t o  s u b m i t  s u f f i c i e n t  d e s c r i p t i v e  i n f o r m a t i o n  t o  
e n a b l e  t h e  a g e n c y  t o  d e t e r m i n e  e x a c t l y  w h a t  w o u l d  b e  
f u r n i s h e d  s o  t h a t  t h e  g o v e r n m e n t  c o u l d  a s c e r t a i n  t o  w h a t  i t  
" w o u l d  b e  b i n d i n g  i t s e l f  by m a k i n g  a n  a w a r d . "  

The  f o l l o w i n g  b i d s  were r e c e i v e d  a t  b i d  o p e n i n g :  

MECO - $ 6 2 , 3 0 0 . 0 0  
Aqua-Chem, I n c .  - $ 6 5 , 1 6 7 . 0 0  
R i l e y - B e a i r d ,  I n c .  - $ 6 7 , 7 8 9 . 4 9  

A t e c h n i c a l  e v a l u a t i o n  o f  t h e  b i d d e r ' s  d e s c r i p t i v e  
i n f o r m a t i o n  r e v e a l e d  t h a t  MECO's b i d  f a i l e d  t o  c o m p l y  w i t h  
c e r t a i n  o f  t h e  I F B ' s  s p e c i f i c a t i o n s  d e a l i n g  w i t h  t h e  l o c a -  
t i o n  o f  a "dump v a l v e "  f o r  t h e  d i s t i l l i n g  u n i t ,  t h e  number  
of s a l i n i t y  c e l l s  n e e d e d  for t h e  u n i t  a n d  t h e  n e e d  f o r  
i n - h a r b o r  a n d / o r  e m e r g e n c y  p r o c e s s i n g  o f  r a w - f r e s h  o r  b r a c k -  
i s h  water  s u p p l i e d  f r o m  s h o r e  f a c i l i t i e s .  C o n s e q u e n t l y ,  DOT 
f o u n d  M E C O ' s  b i d  t o  b e  n o n r e s p o n s i v e  a n d  a w a r d e d  t h e  
c o n t r a c t  t o  Aqua-Chem. 

R e s p o n s i v e n e s s  

MECO c o n t e n d s  t h a t  t h e  I F B ' s  p r o v i s i o n  f o r  d e s c r i p t i v e  
i n f o r m a t i o n  was s e r i o u s l y  l a c k i n g  in d e t a i l  a n d ,  t h u s ,  
s u s c e p t i b l e  t o  c o n s i d e r a b l e  i n t e r p r e t a t i o n  a s  t o  w h a t  wou ld  
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be sufficient to show that a bidder's proposed distilling 
unit would meet the IFB's technical requirements. MECO 
notes that its bid contained a nine-page technical 
description of its proposed units and two drawings showing 
the unit's diagrammatic arrangement and the unit's 
installation outline. According to MECO,  the IFB's 
descriptive information provision was not intended to 
require detailed manufacturing drawings and illustrations of 
"every component, part, nut and bolt" of what is essentially 
highly technical and sophisticated equipment. Therefore, 
MECO takes the position that, since the IFB did not 
establish exactly what was to be detailed or shown in the 
descriptive information to be submitted by a bidder, M E C O ' s  
technical description and drawings were sufficient to show 
that MECO met the IFB's technical requirements. 

In addition, MECO points out that it made the following 
notation in the technical description which it submitted 
with its bid: 

"Regardless of above, this offer includes all 
equipment specified in section ' C '  (Description/ 
Specification) of Solicitation DTMA9'1-83-B-3029R." 

MECO further points out that it stated on both of the two 
drawings submitted with its bid that they were for "sales 
purposes only" and, thus, not intended as depictions of 
detailed information which would be contained in manufactur- 
ing drawings. In M E C O ' s  view, its statement of compliance 
with the technical specification in section " C "  of the IFB 
and its statement on the two drawings show that MECO took no 
exception to any of the IFB's technical requirements. 

DOT states that the IFB called for a salt water 
distilling unit for ship use which would meet the portion of 
the Maritime Administration Standard Specifications For 
Merchant Ship Construction pertaining to distilling plant 
construction as set forth in attachment "A" to the IFB. DOT 
further states that a technical evaluation of M E C O ' s  
descriptive information revealed that M E C O ' s  bid was nonre- 
sponsive because ( 1 )  MECO failed to indicate provisions for 
in-harbor and/or emergency processing of raw-fresh and/or 
brackish water, (2) M E C O ' s  diagrammatic drawing placed the 
system's dump valve upstream of the activating salinity and 
downstream of the water meter, exactly opposite of the IFB's 
construction specification requirement that the dump valve 
be incorporated downstream of the activating salinity cell 
and upstream of the water meter, and ( 3 )  MECO failed to show 
salinity cells at every location where sea water leakage 



B-213236 4 

c o u l d  p o s s i b l y  c o n t a m i n a t e  a n y  d i s t i l l a t e .  D O T  e m p h a s i z e s  
t h a t ,  s i n c e  M E C O ' s  b i d  w a s  f o u n d  t o  b e  n o n r e s p o n s i v e ,  t h e  
a w a r d  t o  Aqua-Chem, as  t h e  l o w ,  r e s p o n s i v e  b i d d e r ,  was 
p r o p e r .  

I n  r e s p o n s e ,  MECO a r g u e s  t h a t  t h e  IFB's r e q u i r e m e n t s  
f o r  d e s c r i p t i v e  i n f o r m a t i o n  d o  n o t  s p e c i f i c a l l y  s t a t e  t h a t  
t h e  r e q u i r e m e n t  f o r  e m e r g e n c y  p r o c e s s i n g  r a w - f r e s h  a n d / o r  
b r a c k i s h  wa te r  b e  shown i n  t h e  b i d d e r ' s  d e s c r i p t i v e  l i t e r a -  
t u r e .  MECO a l s o  a r g u e s  t h a t  t h e  e m e r g e n c y  p r o c e s s i n g  c a l l e d  
f o r  by  t h e  IFB d o e s  n o t  c o n s t i t u t e  a n y  m a j o r  o r  e v e n  m i n o r  
s y s t e m  w i t h i n  t h e  " o p e r a t i o n a l  c o n t e x t "  o f  t h e  s a l t  water  
d i s t i l l i n g  u n i t .  A c c o r d i n g  t o  M E C O ,  e m e r g e n c y  p r o c e s s i n g  
w o u l d  n o r m a l l y  c o n s i s t  o f  o n l y  a f l a n g e d  o r  t h r e a d e d  c o n n e c -  
t i o n  w h e r e b y  r a w - f r e s h  a n d / o r  b r a c k i s h  water  c o u l d  b e  f e d  t o  
t h e  d i s t i l l i n g  p l a n t  i f  n e c e s s a r y .  

A s  t o  t h e  o t h e r  r e a s o n s  g i v e n  by D O T  f o r  f i n d i n g  i t s  
b i d  n o n r e s p o n s i v e ,  M E C O  a d m i t s  t h a t  i t s  d i a g r a m m a t i c  d r a w i n g  
s h o w s  t h e  s a l i n i t y  c e l l  t o  b e  d o w n s t r e a m  o f  i t s  dump v a l v e .  
However ,  MECO t a k e s  t h e  p o s i t i o n  t h a t  t h i s  was a n  " o b v i o u s  
c l e r i c a l  e r r o r "  w h i c h  s h o u l d  n o t  h a v e  b e e n  c a u s e  f o r  t h e  
o u t r i g h t  r e j e c t i o n  o f  i t s  b i d .  In t h i s  r e g a r d ,  MECO a l l e g e s  
t h a t  a n y o n e  f a m i l i a r  w i t h  t h e  d e s i g n  o f  d i s t i l l i n g  p l a n t s  
knows t h a t  t h e  s a l i n i t y  c e l l  w i l l  b e  p l a c e d  u p s t r e a m  o f  i t s  
dump v a l v e .  W i t h  r e s p e c t  t o  M E C O ' s  f a i l u r e  t o  show a n  a d e -  
q u a t e  number  o f  s a l i n i t y  c e l l s ,  t h e  company a r g u e s  t h a t  i t  
w a s  up  t o  t h e  b i d d e r  t o  d e t e r m i n e  t h e  number  o f  c e l l s  a n d  
t h e i r  p l a c e m e n t  w i t h i n  t h e  d i s t i l l i n g  u n i t  b e c a u s e  t h e  
s t a n d a r d  c o n s t r u c t i o n  s p e c i f i c a t i o n s  d i d  n o t  l i s t  a p a r t i c u -  
l a r  number  o f  c e l l s  t o  b e  p r o v i d e d  o r  s p e c i f y  t h e i r  e x a c t  
l o c a t i o n .  

To t h e  e x t e n t  t h a t  M E C O ' s  p r o t e s t  i s  b a s e d  u p o n  a l l e g e d  
a m b i g u i t i e s  o r  i m p r o p r i e t i e s  i n  t h e  IFB's d e s c r i p t i v e  i n f o r -  
m a t i o n  r e q u i r e m e n t s ,  i t s  p r o t e s t  i s  u n t i m e l y .  Our  B i d  P r o -  
t e s t  P r o c e d u r e s ,  4 C . F . R .  § 21.2(b)(l) (19841, r e q u i r e  t h a t  
p r o t e s t s  b a s e d  u p o n  a l l e g e d  s o l i c i t a t i o n  i m p r o p r i e t i e s  
a p p a r e n t  p r i o r  t o  b i d  o p e n i n g  b e  f i l e d  p r i o r  t o  b i d  o p e n -  
i n g .  F e r g u s o n - W i l l i a m s ,  I n c . ;  Mark D u n n i n g  I n d u s t r i e s ,  
-* I n c  ' B-208927, Nov. 1, 1982, 82-2 C.P.D.  1 394. B i d s  w e r e  
o p e n e d  o n  S e p t e m b e r  14, 1983, a n d  M E C O ' s  p r o t e s t  w a s  n o t  
f i l e d  w i t h  o u r  O f f i c e  u n t i l  O c t o b e r  3, 1983. 

W i t h  r e s p e c t  t o  D O T ' S  e v a l u a t i o n  o f  t h e  d e s c r i p t i v e  
d a t a  t h a t  MECO s u b m i t t e d ,  t h e  o v e r a l l  d e t e r m i n a t i o n  o f  t h e  
t e c h n i c a l  a d e q u a c y  o f  b i d s  i s  p r i m a r i l y  a f u n c t i o n  o f  t h e  
p r o c u r i n g  a g e n c y .  T h e r e f o r e ,  t h e  c o n t r a c t i n g  o f f i c e r  h a s  a 
r e a s o n a b l e  a m o u n t  o f  d i s c r e t i o n  i n  t h e  e v a l u a t i o n  o f  b i d s .  
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- S e e  H a r d i n g  P o l l u t i o n  C o n t r o l s  C o r p o r a t i o n ,  B-182899, 
J u l y  3 ,  1975, 75-2 C.P.D. 1 17. The j u d g m e n t  o f  t h e  t e c h n i -  
c i a n s  a n d  s p e c i a l i s t s  o f  t h e  p r o c u r i n g  a g e n c y  a s  t o  t h e  
t e c h n i c a l  a d e q u a c y  o f  b i d s  o r  p r o p o s a l s  s u b m i t t e d  i n  
r e s p o n s e  t o  t h e  a g e n c y ' s  s t a t e m e n t  o f  i t s  n e e d s  w i l l  
g e n e r a l l y  b e  a c c e p t e d  by o u r  O f f i c e .  Metis C o r p o r a t i o n ,  54 
Comp. Gen. 612 (19751, 75-1 C.P.D.  7 44. S u c h  d e t e r m i n a -  
t i o n s  w i l l  b e  q u e s t i o n e d  by o u r  O f f i c e  o n l y  u p o n  a c l e a r  
s h o w i n g  o f  u n r e a s o n a b l e n e s s ,  a n  a r b i t r a r y  a b u s e  of d i s c r e -  
t i o n  o r  a v i o l a t i o n  o f  t h e  p r o c u r e m e n t  s t a t u t e s  a n d  r e g u l a -  
t i o n s .  M a r i n e  E l e c t r i c  R a i l w a y  P r o d u c t s  Co., I n c . ,  
B-189929, Mar. 9, 1978, 78-1 C.P.D. 1 187. 

B a s e d  o n  o u r  r e v i e w  o f  t h e  r e c o r d ,  w e  f i n d  t h a t  D O T ' S  
r e j e c t i o n  o f  M E C O ' s  b i d  w a s  r e a s o n a b l e .  MECO a d m i t s  t h a t  
i t s  d e s c r i p t i v e  i n f o r m a t i o n  makes  n o  r e f e r e n c e  t o  i n - h a r b o r  
a n d / o r  e m e r g e n c y  p r o c e s s i n g  o f  r a w - f r e s h  a n d / o r  b r a c k i s h  
wa te r .  MECO a l s o  a d m i t s  t h a t  t h e  dump v a l v e  i s  i n  t h e  wrong  
l o c a t i o n  o n  i t s  d i a g r a m m a t i c  d r a w i n g .  As t o  t h e  number  a n d  
p l a c e m e n t  o f  s a l i n i t y  c e l l s ,  t h e  IFB's c o n s t r u c t i o n  s p e c i f i -  
c a t i o n s  r e q u i r e d  a n  e l e c t r i c a l  s a l i n i t y  s y s t e m  w h i c h  w o u l d  
d e t e c t  l e a k a g e  t h r o u g h  s a l i n i t y  c e l l s  l o c a t e d  a t  a n y  p l a c e  
sea  w a t e r  l e a k a g e  c o u l d  p o s s i b l y  c o n t a m i n a t e  a n y  d i s t i l -  
l a t e .  The r e c o r d  s h o w s  t h a t  D O T  d e t e r m i n e d  t h a t  MECO h a d  
o n l y  o n e  s a l i n i t y  c e l l  on  i t s  d i a g r a m m a t i c  d r a w i n g ,  w h i c h ,  
i n  D O T ' S  v i e w ,  w a s  n o t  s u f f i c i e n t  t o  " m o n i t o r  a l l  a r e a s  o f  
p o s s i b l e  s ea  water  l e a k a g e  b e t w e e n  s t a g e  c o n d e n s e r s  1 a n d  2 
a n d  d o w n s t r e a m  o f  t h e  d i s t i l l a t e . "  M o r e o v e r ,  w e  n o t e  t h a t  
MECO agrees  w i t h  D O T  t h a t  " i d e n t i c a l  s a l i n i t y  c e l l s  w o u l d  b e  
p l a c e d  b e t w e e n  s t a g e s  o n e  a n d  two a n d  a f t e r  t h e  d i s t i l l a t e  
coo  l e r  . '* 

The p r o t e s t e r  h a s  t h e  b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  
i t s  case .  Alchemy,  I n c . ,  B-207954, J a n .  1 0 ,  1983, 83-1 
C.P.D. 7 18. We a r e  n o t  p e r s u a d e d  t h a t  DOT'S d e t e r m i n a t i o n  
was u n r e a s o n a b l e  by M E C O ' S  a l l e g a t i o n  t h a t  t h e  I F B  d i d  n o t  
r e q u i r e  a l l  o f  t h e  s a l i n i t y  c e l l s  t o  b e  shown on  a b i d d e r ' s  
d e s c r i p t i v e  l i t e r a t u r e .  I n  o u r  o p i n i o n ,  M E C O  h a s  c o n f u s e d  
w h a t  t h e  IFB r e q u i r e m e n t s  were r e g a r d i n g  t h e  n a t u r e  o f  t h e  
d e s c r i p t i v e  i n f o r m a t i o n  t o  b e  s u b m i t t e d  by a b i d d e r  w i t h  t h e  
I F B  r e q u i r e m e n t s  r e g a r d i n g  w h a t  t h e  d e s c r i p t i v e  i n f o r m a t i o n  
was s u p p o s e d  t o  show. T h e  t h r e e  t e c h n i c a l  i n a d e q u a c i e s  t h a t  
D O T  f o u n d  i n  M E C O ' s  d e s c r i p t i v e  i n f o r m a t i o n  r e l a t e d  t o  
m a t e r i a l  d i s t i l l i n g  p l a n t  c o n s t r u c t i o n  r e q u i r e m e n t s  s e t  
f o r t h  i n  t h e  S t a n d a r d  S p e c i f i c a t i o n s  F o r  M e r c h a n t  S h i p  
C o n s t r u c t i o n ,  a t t a c h m e n t  "A" t o  t h e  I F B .  F u r t h e r ,  w e  f i n d  
t h a t  t h e  l a n g u a g e  o f  t h e  IFB's d e s c r i p t i v e  i n f o r m a t i o n  
p r o v i s i o n  made i t  c l e a r  t h a t ,  w h a t e v e r  i n f o r m a t i o n  t h e  
b i d d e r  s u b m i t t e d ,  i t  h a d  t o  meet t h e  I F B ' s  d i s t i l l i n g  p l a n t  
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c o n s t r u c t i o n  r e q u i r e m e n t s .  S p e c i f i c a l l y ,  t h e  d e s c r i p t i v e  
i n f o r m a t i o n  p r o v i s i o n  s t a t e d  t h a t  t h e  i n f o r m a t i o n  w o u l d  be 
u s e d  t o  d e t e r m i n e  e x a c t l y  w h a t  t h e  b i d d e r  p r o p o s e d  t o  
f u r n i s h  a n d  t o  w h a t  t h e  g o v e r n m e n t  w o u l d  b e  b i n d i n g  i t s e l f  
by m a k i n g  a n  a w a r d .  

T u r n i n g  t o  M E C O ' s  a r g u m e n t  t h a t  t h e  g e n e r a l  s t a t e m e n t  
o f  c o m p l i a n c e  i n  i t s  t e c h n i c a l  d e s c r i p t i o n  showed t h a t  t h e  
company i n t e n d e d  t o  c o m p l y  w i t h  a l l  r e q u i r e m e n t s  o f  t h e  IPB, 
w e  h a v e  h e l d  t h a t  a b l a n k e t  s t a t e m e n t  o f  c o m p l i a n c e  i s  n o t  
s u f f i c i e n t  t o  make a n o n r e s p o n s i v e  b i d  r e s p o n s i v e .  - S e e  
I l l i n o i s  C h e m i c a l  C o r p o r a t i o n ,  B - 2 0 5 1 1 9 ,  Feb.  9 ,  1 9 8 2 ,  8 2 - 1  
C . P . D .  1 1 1 9 ;  S u t r o n  C o r p o r a t i o n ,  B - 2 0 5 0 8 2 ,  J a n .  2 9 ,  1 9 8 2 ,  
8 2 - 1  C.P .D.  1 6 9 .  

F i n a l l y ,  w e  n o t e  t h a t  MECO a r g u e s  t h a t ,  i f  D O T  h a d  a n y  
q u e s t i o n s  c o n c e r n i n g  t h e  r e s p o n s i v e n e s s  o f  i t s  b i d ,  a 
t e l e p h o n e  c a l l  t o  M E C O  c o u l d  h a v e  c l a r i f i e d  a n y  o f  D O T ' S  
d o u b t s .  We h a v e  h e l d  t h a t  t o  p e r m i t  a b i d d e r  t o  make i t s  
n o n r e s p o n s i v e  b i d  r e s p o n s i v e  a f t e r  b i d  o p e n i n g ,  w h i c h  i s  
w h a t  D O T  w o u l d  h a v e  b e e n  d o i n g  i f  i t  h a d  s o u g h t  c l a r i f l c a -  . ' 

t i o n  f r o m  MECO a f t e r  b i d  o p e n i n g ,  w o u l d  b e  t a n t a m o u n t  t o  
p e r m i t t i n g  t h e  b i d d e r  t o  s u b m i t  a new b i d , a n d  may n o t  b e  
p e r m i t t e d .  R e c o r d i n g  C o n s u l t a n t s  I n c . ,  B - 2 0 1 6 2 9 ,  May 6 ,  
1 9 8 1 ,  81 -1  C.P.D. 1 3 5 5 ;  C a s e c r a f t ,  I n c . ,  B - 2 0 1 0 6 5 ,  J u l y  2 0 ,  
1 9 8 1 ,  8 1 - 2  C.P .D.  1 5 1 .  

M E C O  c o n t e n d s  t h a t ,  a l t h o u g h  D O T  s o u g h t  t h e  work  u n d e r  
t h e  " g u i s e "  o f  a c o m p e t i t i v e  p r o c u r e m e n t ,  t h e  f a c t  o f  t h e  
m a t t e r  w a s  t h a t  D O T  i n t e n d e d  f r o m  t h e  b e g i n n i n g  t o  a w a r d  a 
c o n t r a c t  t o  Aqua-Chem. M E C O  e m p h a s i z e s  t h a t ,  i n  b o t h  t h e  
o r i g i n a l  s o l i c i t a t i o n  a n d  t h e  IFB, D O T  f o u n d  t h e  b i d  o f  t h e  
low b i d d e r  t o  b e  n o n r e s p o n s i v e .  MECO f u r t h e r  p o i n t s  o u t  
t h a t  a w a r d  was a l m o s t  made t o  Aqua-Chem u n d e r  t h e  o r i g i n a l  
s o l i c i t a t i o n  b e f o r e  i t  was c a n c e l e d .  M E C O  a r g u e s  t h a t  t h e  
s e l e c t i o n  o f  Aqua-Chem was made d e s p i t e  t h e  f a c t  t h a t  a l l  
t h e  b i d d e r s  o f f e r e d  e s s e n t i a l l y  t h e  same d e s c r i p t i v e  
i n f o r m a t i o n  u n d e r  b o t h  s o l i c i t a t i o n s .  A c c o r d i n g  t o  MECO,  
t h e  f o r e g o i n g  p a t t e r n  o f  e v e n t s  c o u l d  n o t  h a v e  h a p p e n e d  
u n l e s s  t h e  c o n t r a c t i n g  p e r s o n n e l  were d e t e r m i n e d  f r o m  t h e  
o u t s e t  t o  make a n  a w a r d  t o  Aqua-Chem. 
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The critical test for determining bias in the 
evaluation of bids is whether all the bidders in the 
competition were treated fairly and equally by the agency. - See Servo Corporation of America, 8-193240, May 29, 1979, 
79-1 C.P.D. 1 380. However, the protester has the burden of 
affirmatively proving its case and unfair or prejudicial 
motives will not be attributed to procurement officials on 
the basis of inference or supposition. See A . R . F .  Products, 
-* Tnc ' 56 Comp. Gen. 201, 208 (1976), 76-2 C.P.D. 1 541. 
Moreover, where the subjective motivation of an agency's 
procurement personnel is being challenged, it is difficult 
for a protester to establish--on the written record which 
forms the basis for our Office's decisions in protests--the 
existence of bias. Joseph Legat Architects, B-i87160, 
Dec. 13, 1977, 77-2 C.P.D. 7 458. 

We find that the record does not support MECO's 
allegation of DOT bias toward Aqua-Chem. While the record 
does show that the low bid under solicitation No. DTMA91- 
83-B-30029 was rejected as being nonresponsive, the record 
also shows that all the bids, including the bid of Aqua- 
Chem, were rejected for this reason. Because all the bids 
were nonresponsive and because the bids revealed that the 
bidders had made widely varying interpretations as to what 
type of distilling equipment was required, DOT canceled the 
solicitation on the ground that it contained inadequate, 
ambiguous, or otherwise deficient specifications. - See 
Federal Procurement Regulations, 41 C.F.R. 5 1-2.404-1(b)(l) 
(1984). Since we have concluded that DOT was reasonable in 
determining that MECO's bid on the IFB was nonresponsive, we 
find no support for MECO's assertion that DOT was finding 
bidders nonresponsive only to ensure that award would be 
made to Aqua-Chem. Where the written record fails to 
demonstrate bias, the protester's allegations are properly 
to be regarded as mere speculation. Sperry Rand 
Corporation, 56 Comp. Gen. 312, 319 (1977), 77-1 C.P.D. 1 
77. 

Because w e  find no merit to MECO's protest, MECO's 
claim for bid preparation costs is also denied. Management 
Services, Inc., B-206364, Aug. 23, 1982, 82-2 C.P.D. 1 164. 

Comp t ro 1 l w G + e r a  1 
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